BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation Against: )
)
)

BRADLEY DELMAR HERRICK, M.D. ) Case No. 800-2017-034089
)
Physician's and Surgeon's )
Certificate No. A 55805 )
)
Respondent )
)

DECISION AND ORDER

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
Statelof California.

This Decision shall become effective at 5:00 p.m. on April 19, 2019.

IT IS SO ORDERED: March 20, 2019.

MEDICAL BOARD OF CALIFORNIA

(Dl t—~Bur, s>

Ronald IR Lewsis, MdD., c}air’

Panel A
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XAVIER BECERRA

Attorney General of California

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney General

KAROLYN M. WESTFALL

Deputy Attorney General

State Bar No. 234540

600 West Broadway, Suite 1800

San Diego, CA 92101

P.O. Box 85266

San Diego, CA 92186-5266
Telephone: (619) 738-9465
Facsimile: (619) 645-2061

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter -of the Accusation Against: Case No. 800-2017-034089
BRADLEY DELMAR HERRICK M.D. OAH No. 2018050381
15366 11TH ST STE K _ _
Victorville, CA 92395-3726 STIPULATED SETTLEMENT AND

- DISCIPLINARY
Physician's and Surgeon's Certificate ORDER

No. A 55805,

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the followmg matters are true:
PARTIES

1. Kirﬁberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board
of California (Board). She Brought this action solely in her official capacity and is represented in
this matter by Xavier Becerra, Attorney General of thé State of California, by Karolyn M.
Westfall, Deputy Attorney General. '

2. Respondent Bradley Delmar Herrick, M.D. (Respondent) is represented in this

proceeding by attorney Benjamin J. Fenton, Esq., whose address is: 1990 S Bundy Drive, Suite

' 777, Los Angeles, CA 90025.

1
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3. Onor about March 13, 1996, the Board issued Physician’s and Surgeon’_s Certificate
No. A 55805 to Respondent. The Physician’s and Surgeon’é Certificate was in full force and
effect-at all timgs relevant to the charges brought iFn Accusation No. 800-2017-034089, and will
expire on July 31, 2019, unléss renewed.

JURISDICTION

4. Aécusation No. 800-201 7-034089 wés .ﬁled before the Board, and is currently
pending against Respondent. A true and c‘érrect copy of Accusation No. 800-2017-034089 and |
all other stafutorily required documents were properly served on Respondent on March 5, 201 8.-
Respondent tirhely ﬁléd his Notice of Defense confesting the Accusation. A true and correct
copy of Accusétion No. 800-2017-034089 is attached hereto as Exhibit A and incorporated by |
reference as if fﬁlly set forth herein. | '

ADVISEMENT AND WAIVERS.

5. Réspondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 800;2017-034089.' Respondent has also carefully read,
fully diécussed with counsel, and understands the effects of this.Stipulated Settlement. and
Disciblinary Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a

hearing on the charges and allegations in the Accusation; the right to confront and cross-examine

.the witnesses against him, the right to present evidence and to testify on his own behalf; the right

to the issuance of subpoenas to compel the attendance of witnesses and the production of
documents; the right to reconsideration and court revi\ew of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act afld other applica.b’lle laws.

7.  Having the benefit of counsel, Respondent voluntarily, knoWingly; and intelligently
waives and gives up each and every right set forth above.

|
CULPABILITY

8.  Respondent ad_rriits the truth of each and every charge and allegation in Accusation
No. 800-2017-034089. | |
I
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9. . Respondent agfees that his Physician’s and Surgeon’s‘Certiﬁcate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the
Disciplinary Order below. |

CONTINGENCY

10. This Stipulélted Settiement and Disciplinary Order shall bé subject to approval of the
Boérd. The parties agree that this Stipulated Settlemeht and Disciplinary Order shall be
submitted to the Board for its consideration in the above-entitled matter and, Afurthers, that the
Board shall have a reasonable period of time in which to consider and act on this Stipulated
Settlement and Disciplinary Order after receiving it. By signing this stipulation, Resbdndent fully
understands aqd agrees that he may not withdraw His agreement or seek to rescind this stipulation
prior to the time the Board considers and acts upon it.

11.  The parties agree that this Stipulated Settlement and Disciplinary Order shall be nuil
and void and ﬁot binding upon the parties unless abproved and adopted by the Board, except fo.r
this paragfaph; which shall remain in fﬁll force and effect. Respondent fully understands and
agrees that in deciding wheth}er or not to approve and adopt this Stipulated Settlement and
Disciplinary Order, the Board may receive oral and written cc_ﬁmmunications from its staff and/or
the Attorney General’s Office. Communications pursuant to this paragraph shall not disqualify
the Board, any member thereof, and/or any other person from future participation in this or any
other matter affecting or involving Respondent. In the event that the Board does not, in itse
discretion, approve and adopt this Stipulated Settlefnenf and Disciplinary Order, with the
exception of this paragraph, it shall not become effective, shall be of no evidentiary value
whatsoever, and shall not be relied upon or introduced in any disc.iplinary action by either party
heretd. Respondent further agrees that should this Stipulated Settlement and Disciplinary Order
be rejected fof any reason by thé Board, Respondent will assert no claim that the Board, or any
member thereof, was prejudiced by its/his/her review, discussion and/or consideration of this -
Stipulated Settlement and Disciplinary Order or of any matter or matters related herefd.

1 |
i
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ADDITIONAL PROVISIONS

12. This Stipulated Settlement and Disciplinary Order is intended by the parties herein to

‘be an integrated writing representing the complete, final and exclusive embodiment of the

agreements of the parties in the above entitled matter.

13.  The parties agree that copies of thrs Stipulated Settlement and Dismphnary Order
including copies of the signatures of the parties, may be used in lieu of original documents and
signatures and, further, that such eopies shall have the same force and effect as originals.

14. In consideration of the foregomg admrssrons and stipulations the parties agree the
Board may, without further notice to or opportunity to be heard by Respondent issue and enter
the following D1$Clp11nary.‘Order:

| DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician’s and Surgeon’s Certificate No. A 55805 issued
to Respondent, Bradley Delmar Herrick, M.D. is revoked. However, the revocation is stayed and
Respondent is placed on probation for three (3) years from the effective date of this Decision on

the following terms and conditions:

1. CONTROLLED SUBSTANCES - ABSTAIN FROM USE. Respondent shali abstain
completely from the personal use or possession of controlled substances as defined in the
California Uniform Controlled Substances Act, dangerous drugs as deﬁned by Business and
Professions Code section 4022, and any drugs requiring a prescription. This prohibition does not
apply to medications lawfully prescribed to Respondent by another practitioner for a bona fide
iilness or condition.

Within 15 calendar days of receiving any lawfully prescribed medications, Respondent
shall notify the Board or its designee of the: issuing practitioner’s name, address, and telephone

number; medication name, strength, and quantity; and issuing pharmacy name, address, and

telephone number.

2. ALCOHOL - ABSTAIN FROM USE. Respondent shall abstain completely from the

-use of products or beverages containing alcohol.

1
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3. BIOLOGICAL FLUID TESTING. Respondent shall immediately submit to

biological fluid testing, at Respondent’s expense, upon request of the Board or its designee.
“Biological ﬂuid testing” may inciude, but is not limited to, urine, blood, breathalyzer, hair
follicie testing, or similar dfug screening approved by the Board or its designee. Respondent shall
make daily contact with the Board or its designee to determine wﬁether biological fluid testing is
required. Respondent shall be tested on the date of the notification as directed by the Board or its
designee. The Board may order a Respoﬁdent to uﬁdergo a biological fluid test on any day, at
any time, inclulding weekends and holidays. ExceptA when testing on a specific date as ordered by
the Board or its designee, the scheduling of biological fluid testing shall be done on a random’
basis. The cost of biological fluid testing shall be borne by the Respondent. -

During tﬁe first year of probation, Respondent shall be subject to 52 to 104 random tests.
During the second year of probation and for the duration of the probationary term, up to five (5)
years, Respondent shall be subject to 36 to 104 random tests per year. Only if there has been no
posiﬁve biological fluid tests in the previous five (5) cons.ecutive years of probation, may testing
be reduced to one (1) time per mdnth. Nothing precludes the Board from increasing the number
of random tests to the first-year level of frequency for any reason. '

.Prior to practicing médiéine, Respondent shall contract with a laboratéry or service,
approved in advance by the Board or its designee, that will conduct random, unannounced,
observéd, biological fluid testing and meets all of the following standards:

(a) Its specimen collectors are either certified by the Drug and Alcohol TestinglIndus_try

Associétion or have completed the training requjred to serve as a collector for the United -

States Department of Transportation.

(b) Its specimen coAllectors conform to the current United States Department of V

.Transportation Specimén Collection Guidelines. |

(c) Itstesting locations cofnpiy with the Urine Specimen Collection Guidelines published

by the United States Department of Trahsporfation without regard to the type of test

administered.

(d) Its specimen collectors observe the collection of testing specimens.

5.
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(e) Its laboratories are certified and accredited by the United States Department of Health

and Human Services. |

() Its testing locations shall submit a specimen to a laboratory within éne (1) business day

of receipt and all specimens collected shall be handled pursuént to chain of custody -

procedures. The laboratory shall process and analyze the specimens and provide legally

defensible test results to the Board within seven (7) business days of receipt of the

specimen. The Board will be notified of non-negative results within one (1) business day

and will be notified of negative test results within seven (7) business days.

(g) Its tésting locations possess all the materials, equipment, and technical expertise

necessary in order to test Respondent on any day of the week.

(h) Its testing locations are able to scientifically test for urine, blood, and hair specimens

for the detection of alcohol and illegal and controlled substances.

@ It méintains testing sites located throughout California.

() It maintains an aﬁ_tomatéd 24-hour toll-free telephone sys;[em and/or a secure on-line

computer database that allows the Respondent to check in daily for testing.

(k) It maintains a secure, HIPAA-compliant website or computer system that allows staff |

access to drug test resulté and compliance repbrting information that is available 24 hours a

day.

-(1) It employs or contracts with toxicologists that are licensed physicians and have

knowledge of substance abuse disorders and the appropriate medical training to interpret

and evaluate laboratory biological fluid test results, medical histories, and any other

information relevant to biomedical information. |

(m) It will not consider a toxicology screen to be negative if a positive result is obtained -

while practicing, even if the Respondent holds a valid prescription for the substance.

Prior to changiﬁg testing locations for any reason, including during vacation or other travel,
alternative testing locations must be approved by the Board and meet the reciuirements above.

The contract shall require that the laboratory directly notify the Board or its designee of

non-negative results within one (1) business day and negative test results within seven (7)

6
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business days of the results becoming available. Réspondent shall maintain this laboratory or
service contract during the period of probation.
' A certified éOpy of any laboratory test result may be received in evidence in any
proceedingé bétween the Board and Respondent. .

Ifa biolc; gical fluid test result indicates Respondent has used, consumed, ingested,.or

administered to himself or herself a prohibited substahce, the Board shall order Respondent to

«cease practice and instruct Respondent to leave any place of work where Respondent is pfacticing

medicine or pfoviding medical services. The Board shall immediately notify all of Respondent’s
empldyers, supervisors and work monitors, if any, that Respondent may not practice medicine or
provide medical services while the cease-practice order is in effect.

A biological fluid test will not be considered .neg-ative if a positive result is obtained while

practicing, even if the practitioner holds a valid prescription for the substance. If no préhibi_ted

‘substance use exists, the Board shall lift the cease-practice order within one (1) business day.

After the issuance of a cease-practice order, the Board shall determine whether the positive
biological fluid test is in fact evidence of prohibited substance usé by consulting with the
spécimen collector and the laboratory, communicating with the licensee, his or her treating
physiciah(s_), other health care provider, or group facilitator, as applicable. | |

For purpo'ses‘ of this éondiﬁon, the terms “biological fluid testing” and “testing” mean the.
acquisition and chemical analysis of a Respondent’s urine, blood, breath, or hair.

For purposes of this condition, the term “prohibited subé'_tance” means an illegal drug, a
lawful drug not prescribed or ordered by an appropriately licénsed health care provider for use by
Respondent an_d.approved by the Board, alc_ohol, or any otbér substance the Respondent has bee"n
instructed by the Board not to use, consume, ingest, or administer to himself 6r herself.

- If the Board confirms that a positive biological fluid test is eyidence of use of a prohibited
substance, Respondent has committed a major violation, as defined in section 1361.52(a), and the
Béard shall impose any or all of the cbnsequences éet forth in section 1361 .52(b), in addition to _
any other terms or cénditions the Board determines are necessary for public protection or to
enhance Respondent’s rehabilitation.

_ 7_ |
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4. PROFESSIONALISM'PROGRAM (ETHICS COURSE). Within 60 calendar days of

the effective date of this Depision, Respondent shall enroll in a professionalism program, that -
meets the requirements of Title 16, Californié Codé of Regulations (CCR) section 1358.1.
Respondent shall participate in and successfully complete that program. Respondernt shall
provide any information and documents that the program may deem pertinent. Respondent shall
successfully complete the classroom component of the program ‘not later than six (6) fnonths after
Respondent’s initial emollment, and the longitudinal component of the program not later than the
time specified by the pro gfam, but no later than one (1) year after attending the classroom
component. The professiogaliém program shall be at Respondent’s expense and shall be in
addition to the.Con.tinuing Medical Education (CME) requirements for renev,Qal of licensure.

A professionalism program taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condifion if the program would have
been approved by the Board or its designee had the program been taken after the effective date of
this Decision. |

:Respondent shall submit a certification of successful completion to the Board of its
designee not later than 15 calendar days after successfully completing the program or not later
than 15 calendar days after the effective .date-of the Decision, whichever is later.

5.  NOTIFICATION. Within seven (7) days of the effective date of this Decision, the -

Respondent shall provide a t.rue.copy of this Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hospital where pfi_vileges or membership are extended to
Respondent, at any other facility where Respondent engages in the practice of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chief
Executive Officer at every insurance carrier which extends malpractice insurance coverage to
Respondent. Respondent shall submit proof of compliance to the Board or its des1gnee within 15
calendar days.

This condition shall apply to any change(s) in hospitals, other fabilities or insurance carrier.

1
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6. SUPERVISION OF PHYSICIAN ASS_ISTANTS AND ADVANCED PRACTICE -
NURSES. During probation, Respondent is prohibited from supervising physician assistants and

advanced practice nurses.

7. OBEY ALL LAWS. Respondent shall obey all federal, state and local laws, all rules
governing the practice of medicine in California and remain in full complianée with any court
ordered criminal probation, payments, and other orders. .

8. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

“under penalty of perjury on forms provided by the Board, stating whether there has been

compliance with all the conditions of probation.

Resbondént shall submit quarterly declarations not later than 10 calendar days after the end
of the precediﬁg quarter. |

9.  GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit.

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent’s business and
residence addresses, email address (if available), and telephone number. Changes of such
addreéées shall be immediately comrﬁunicated in writing to the Board or its designee. Under no
circumstances shall a post ofﬂ_ce box serve as an.address of record, except as allowed by Business
and Professions Code section 2021(b).

’ 'Place.'of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s

license.

Travel or Residence Outside California

9
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Respondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdictidn of California which lasts, or is contemplated to last, more than thiﬁy
(30) calendar days.

In the ev.ent Respondent should leave the State of California to reside or to practice,
Respondent shall notify the Board or its designee in writihg 30 calendar days prior to the dates of
departure and return. |

10. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the

probation unit office, with or without prior notice throughout the term of probation.

11. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Boa_r'd.or
its designee in writing within 15 calendar days of any periods of non-practice lasting .more thaﬁ
30 calendar days and within 15 calendar'days of Respondent’s return to practice. Non-éractice is
deﬁnéd as any period of time Respondent is not practicing' fnediciﬁe as defined in Buéiness and
Professions Code sections 2051 .and 2052 for at léést 40 hours in a c.alendar month in direct
patient care, clinical éétivity or teaching, or other activity as approved by the Board. If
Respondent resides in California and is considered to be in non-practice, Respondent shall
comply with all terms and conditions 6f probation. All time spent in an intensive training
program which has beeﬂappfoved by the Board or its designee shall not be. considered non-
practice and does not relieve Respondent ffom complying with all the terms and conditibns of
probation. Practicing medicine in another state of the United States or Federal jurisdiction while
on probation with the medical licensing authority b_f thét state or jurisdiction shall not be
considered non-practice, A Board-ordered suspension of practice shall not be considered as a
period of non-préctice. » . |

In the event Respondent’s pefiod of .rion-practice while on probation exceeds 18 calendar
months, Requndent shall successfully complete thé Federation of State Médical Boards’ Special.
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” brior to resuming the practicé of medicine.

10
~ STIPULATED SETTLEMENT AND DISCIPLINARY ORDER (800-2017-034089‘)




10
11
12
13
14
15

16

17
18
19
20
21
2
23
24
. 25
26
27
28

Respondent’s period of non-practice while on probation shall not exceled two (2) years

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondent residing outside of California will relieve
Respondent of the responsibility to comply with the piobationary terms and conditions with the
exception of this condition and the following terms. and conditions of probatibn: Obey All Laws;
General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or

Controlled Substances; and Biological Fluid Testing.

12. COMPLETION OF PROBATION. Réspondent shall comply with all financial
obligations (e. é., restitution, probation costs) not later than 120 CaIendar days prior to the
completion of probation. Upon successful completion of probation, Respondent’s certificate shall
be fully restored.

13. VIOLATION OF PROBATION. Failure to fully comply with any term or conditiori

of probation is a violation of probation. If Respondent violates probation in any respect, the
Board, after giving Respondent notice and the opportunity to be heard, may revoke probation and
carry out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probatiori,
or an Interim Suspension Ord_er is filed against Respondent during probation, the Board shall have
continuing jurisdiction uritil the matter is final, and the period of probation shall be extendcd until

the matter is final.

14, LICENSE SURRENDER. Following the effective date of this Decision, if
Respondent ceases practicing due to retirement or health reasons or is otherwise unable to éatisfy
the terms and conditions of probation, Respondent may request to surrender his or hei license.
The Board reserves the right to evaluate Respondent’s request and to exercise its discretion in -
determining whether or not to grant the request, or to take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender, Réspondent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to the Board or its
designee and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditions of probation. If Respondent re-applies for a medical license, the

application shall be treated as a petition for reinstatement of a revoked certificate.

11
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California.

et 21519

SD2018800415 °

71734733 .docx .

Respectfully submitted,

XAVIER BECERRA

Attorney General of California
ALEXANDRA M. ALVAREZ
Supervising Deputy Attorney General

ROL . WESTF
Deputy Attorney General
Attorneys for Complainant

13
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XAVIER BECERRA : - . : FILED .

ﬁttomey Genﬁ'al of California ' STATE OF CALIEORN |A-
LEXANDRA M. ALVAREZ ~ " MEDICAL BOARD OF CALIFORNIA
Supervising Deputy Attorney G I - :
A APROLYN 1%,[_ Weisan ALSmey enera ~ SACRAMENTO /174arch S 20/ 8
Deputy Attorney General o . BY_K. UU”@ - ANALYST

State Bar No.234540
600 West Broadway, Suite 1800
San Diego, CA 92101
P.O. Box 85266 .
San Diego, CA 92186-5266 :
Telephone: (619) 738-9465 '
Facsimile: (619) 645-2061 .

Attorneys Jor Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
" In the Matter of the Accusation Against' : Case No. 800-2017-034089
BRADLEY DELMAR HERRICK,M.D.. |ACCUSATION

15366 11TH ST STE K
Victorville, CA 92395-3726

Physician’s and Surgeon’s Certificate

No. A55805,
| Respondent.
Complainant alleges:
PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this Accusation solely in her official .

capacity as the Executive Director of the Medical Board of California, Department of Consumer -

. Affalrs (Board)

2. On or about March 13, 1996, the Medlcal Board issued Physwlan s and Surgeon’s
Certificate No. A55805 to Bradley Delmar Herrick, M.D. (Respondent). The Physwlan s and
Surgeon’s Certiﬁcate was in full force and effect at all times relevant to the charges brought
Hereiri and will expire on July 31, 2019, unless renewed.
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JURISDICTION

3. This Accusation is brought before the Board, under the authority of the following

laws. All section.references are to the Business and Professions Code (Code) unless otherwise

indicated.

HI
"

4, | Section 2227-of the Code states:

(a) A licensee whose matter has been heard by an administrative law judge
of the Medical Quahty Hearing Panel as desrgnated in Section 11371 of the -
Government Code, or whose default has been entered, and who is found guilty, or
who has entered 1nto a stipulatlon for d1s01p11nary actlon with the board ‘may, in
accordance w1th the provisions of this chapter: .

. “(1) Have his or her license re\ioked upon order of the board.

“(2) Have his or her right to practice suspended for a period not to exceed one
year upon order of the board. | ‘

_ “(3) Be placed on probation e.nd be required to pay the costs of probation

rnonitoring upon order of the board. | |

“(4) Be publicly reprimanded by the board. The public reprimand rnay
1nclude a requlrement that the licensee cornplete relevant educatronal courses
approved by the board.

“(5) Have any other action taken in relation to discipline as part of an order of
probation, as the board or an administrative law judge may deem proper.

“(b) Any matter heard pursuant to subdivision (a), except for warning letters,

medical review or advisory conferences, professional competency examinations,

- continuing education activities, and cost reimbursement associated therewith that

are agreed to with the board and successfully completed By the licensee, or other
matters made .conﬁdential or pri{/ileged-by existing law, is deemed public, and |

- shall-be made available to the public by the board pursuant to Section 803.1.”
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5. Section 2234.of the Code, states, in pertinent part:

“The board sﬂall take action against any licensee who is charged with
unprofessional conduct. In addition to cher provisions of this article,
unprofessional conduct includes, but ié not limited to, the following:

“(a) Violating or attempting to violate, directly or ig’directly, assisting in or
ab_ettir';g the violation of, or 'c_onspiring to violate any prqviéioﬁ of this éhapter. o

" [Chapter 5, the Medical Practice Act]. » |

(14 k2
e

6. ~ Unprofessional conduct under Business and Professions Code section 2234 is

_conduct which breaches the rules or ethical conduct of the medical profession, or conduct

which is unbecoming to a member'in good standing of the medical profession, and which
demonstrated an unfitness to practice medicine. (Shea v. Board of Medical Examiners
(1978) 81 Cal.App.3d 564, 575.) | |
7. Section 2236 of the Code states, in pertineht part:
| “(a) | The cbnvictioﬂ of any offense substantially related to the qugliﬁcations, ‘
fﬁnctioné, or duties of a physician and surgeon constitutes unprofessid‘nalicondlict .
within the .'meaning of this chapter [Chapter 5, thq_Medical Préctice Acf]. The
record of conviction shall be conclusive evidence ‘on'ly of the fact that the

o

conviction occurred. ,
“«.

“(d) Aplea oi‘ verdict of guilty dr a cénviction after a-plea of nolo
c_ontehdere is deemed to be a coﬁviction within the meaning of this seCﬁon and .
Section 2236.1. The record of conviction sﬁaﬁl be conclusive evidence of the fact .
that the convic_tiori occurred.”, .

8.  Section 2239 of the Code stateé:
“(a) The use or prescribing for or administeriEng to himself or herself, of aﬁy .
controlled substance; or the use of any of the dahgerous drugs specified in Section

4022, or of alcoholic beverages, to the extent, or in such a manner as to be

3.
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dangei'ous or injurious to the licensee, or to é.ny other person or to the public, orto
the exfent that such use impairs the ability of the licensee to practice medicine

‘ fsafely or more than one misciemeanor or any feldnj/ involvin'g the use,
consumption, or self-administration of any of the substances refefred_ to in this .
section, or any' combination fhereof, constitutes unprofessional conduct. The
record of the conviction is conclusive evidence'o‘fjsuch unprofessional condﬁct_.

“(b) A plea or verdict of guilty or a conviction following a plea of nolo

" contendere is deemed to be a conviction within the meé_iling of this sectic.m.- The
Division of Medical Quality" may order discipline of the licensée in accordance
with Section 2227 or the Division of Licensing may order the denial of thé license
when the time for appeal has elapsed or the judgment of conviction has been
affirmed on appeal or vs}h_enlan order granting probation is made suspending
imposition of sentence, irrespective of a subsequent order under the provisions of
Sectidn 1203 .4 of the Penal Code allowing such person to withdraw his or her ‘

plea of guilty and to ehter a plea of not guilty, or é_etting aside the verdict of
guilty, or'dismissing the accusation, complaint, information, or indictment.”?

9.  Section 802.1 of the Code states:

“(a) (1) A physician-and surgeor, osteopathic physician and surgeon, and a
doctor of podiatric medicine shall report.either of the following to the entity that
issued his or her license' . A

“(A) The bringing of an indictment or information charging a felony agamst

the hcensee

I California Business and Professions Code section 2002, as amended and effective January 1,

| 2008, provides that, unless otherwise expressly provided, the term “board” as used in the State Medlcal

Practice Act (Bus. & Prof. Code, §§ 2000, ef seq.) means the “Medical Board of California,” and
references to the “Division of Medical Quallty” and “D1v151on of Llcensmg” in the Act or any other
provision of law shall be deemed to refer to the Board.

2 There is a nexus between a physician’s use of alcoholic beverages and his or her fitness to
practice medicine, established by the Leglslature in section 2239, “in all cases where a licensed physxclan
used alcoholic beverages to the extent or in such a manner as to pose a danger to himself or others.”
(Watson v. Superior Court (Medical Board) (2009) 176 Cal.App.4th 1407, 1411 )

4
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“(B) The conviction of the licensee, including any verdict of guilty, or piea
. of guilty or no contest, of any felony or misdemeanor.
“(2) The rel?ort required by this subdivision shall be made in'writing within
30 days of the date of the bringiﬁg of the indictment or information or of the
convictio.n.- | .
“(b) Failure to make a report required By this section shall be a public -

offense punishable by a fine not to exceed five thousand dollars ($5,000). ‘

FIRST CAUSE FOR DISCIPLINE

U se of Alcoholic Beverages to the Extent, or in a Manner, as to be Dangerous to
Respondent, Another Person, or the Public)

10. Respondent has subjected his Physician’s and Surgeon’s-Certificate No. A55805to

' dis‘c.iplinary action under sections 2227 and 2234, as defined by section 2239, subdivision (a), of

the Code, in that Respondent has used alcoholic_beverages to the éXte;nt, orinsucha ménner, as
to be dangerqus or injuriousv to himself, an(;ther person, or thé public, as more paﬁicularly aileg‘ed
hereinafter: . |

11, Onor abou’; August 10, 2016, at approximafely 4:14 p.m., Nat-ionél Park Service
Rangers were on patrél near the Glen Canyon National Reéreation Area, when they were
dispatched to a report of é possible deceased or passed out male, drifting in a ski boat near
Gunsight and Padre Bay. When the Rangers arrived at the location, they found the ski boat
drifting anné the shoreline. ’i‘he Rangers maneuv_ered over the rocky shoreline and observed
Respondent alone, passed out in the dfiver’s seat of the sk1 boat, with his head down, l'eanix_lg 6ver
the steering wheel. ‘ |

12.  Asone of tﬁe Rangers boarded the ski boat, he noted the engine was off, but the keys

were still in the ignition, the ignition was turned to. the *on” position, and the throttle was.placed
in neﬁtral. When Respondent was able to be awakened, the Rangers immedia_tely _xioted that he

smelled of alcohol and slurred when he spoke. Respondent’s sunglasses were cocked on his head

.at a 45-degree angle, and he initially made no attempt to adjust them when speaking to the. -

i
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Rangers Respondent exhibited difficulty in locatrng and retrieving his identification when asked
and nearly fell over as he attempted to put on a life jacket.

| 13. A brref search of Respondent’s ski boat yrelded a half empty 350 ml bottle of vodka
in the center glove compartment near the operator’s console '

14, After performmg poorly on standard field sobriety tests, Respondent submrtted toa
preliminary breath test, which regrstered his blood alcohol content to be .202 percent. Based
upon the totality of the circumstances, Respondent was then placed under arrest for boating under
the influence.

15. As Respondent was transported to- a detention facility, he was un.cooperative with the
Rangers’ commands and had to be physrcally placed in a seated position multrple times. During
the bookmg process Respondent refused to provide hrs social secur1ty number and refused to
submit to further chemical testlng.

16. - On or about S-eptember 15, 2016, the United States Attorney filed a criminal
Information against Respondent in the matter entitled, United States of America v. Bradley D.
Herrick, United 'States District Court, District of Utah, Case No. 2:1 6—PO-00466-RTB.
Respondent was charged with three Class B Misdemeanors, including (l) Operating a vessel
under the intluence of alcohol, in violation of 36 C.F.R. §3.10(a)(1); (2) Refusal to submlt to
requested testing for blood/alcohol concentration, in violation of 36 C.F.R. §3.11(a)(1); and 3)
Operating a vehicle with andpen container of alcohol, in yiolatlon of 36 C.F.R. §4.2(b)/ U.C.A.
1953 § 41-6a-516(2). ' |

17. QOnor about December 1, 2016, the United States Attorney filed a Superseding
Information against Respondent in Case No. 2:16-PO-00466-RTB, charging Respondent with one
Class B Misdemeanor for being under the influence of alcohol to an unsafe degree, in violation of
36 CF.R. § 2..35(c). » | '

18. dn or about December 19; 2016, Respondent was convicted upon his plea of guilty to
being under the influence.of alcohol to an unsafe degree, in violation of 36 CFR § 2.35(c), and

was sentenced to ten days of custody, and ordered to pay approximately $1,025.00 in fines and

fees.
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19.  Onorabout June 26, 2017, the Board received notiﬁcatjon of Respondent’s

misdemeanor conviction for the first time upon receipt of a letter from Respondent’s counsel.

SECOND CAUSE FOR DISCIPLINE_

(Conviction of a Crime Substantially Related to the Qualifications,
Functions, or Duties of a Physician and Surgeon)

20 Respondent has furtper subjected his Physicié.n’s and Surgeon’s Cértiﬁcate_ No.
AS55805 to diécipliﬁary action under sections 2227 and 2234, as defined by seétion 2236, of the
Code, in that Reéponderif has been convicted of a crime éubstantially related to the qualifications,
functions, or duties of a physician and surgeon, as more particula.r'ly alleged in paragraphs 10 |
thrqﬁgh 1'9, above, which are hereby incofporated by ‘referén_ce and realleged as if fullf set forth
herein. | | '

THIRD CAUSE FOR DISCIPLINE

‘ (Unprofessional Conduct). ..
21. Respbndent has further subjected his Physician’s and Surgeon’s Certiﬁca;ce'No.
A55805 to disciplinary' action under sections 802.1, 2‘227:: and 2234 of the Code, in that
Respondent has engaged in' conduct which br_eacheé the rules or ethical code of the medical

profession, or conduct that is unbecoming to a member in good standing of the medical

_ profession, and which demonstrates an unfitness to practice medicine, as more particularly

alleged in pafééraphs 10 through 20, above, which are hereby incorporated by reference and
realleged as if fully set forth herein, |
. PRAYER .
- WHEREFORE, Complainant requgsis that a hearing be heid'.on the fnat_ters herein alleged,
and that following the hearing, the Medical anrd of California issue a decision:‘ . _
1. Revoking or sqépending PHysician’s ana Sur;eon’s Certiﬁcaté No. A55805, issxiéd to
Respondent, Bradley Delmar Herrick, M.Dg A |

S 2. R_évoking, suspéndingy or denying approval of Respon_dent Bradley Delmar Herriék,

_M.D.’s authority to supervise physician assistants and advanced practice nurses;

i
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3. Ordering Respondent Bradley Delmar Herrick, M.D., if placed on probatlon to pay
the Board the.costs of probatlon momtormg, and
4.  Taking such other and further action as deemed necessary and proper.

G .

DATED: = .March 5, 2018

KTN[BERL RCHl\/[EYEg/

" Executive Djfector |,
Medical Board of California
Department of Consumer Affalrs

State of California’
. Complainant
SD2018800415
81949978.docx
J
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